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Anticipating Plaintiff Strategies After High Court TCPA Ruling 

By Meredith Slawe and Mike McTigue (April 15, 2021, 4:59 PM EDT) 

The U.S. Supreme Court's unanimous decision in Facebook Inc. v. Duguid[1] on April 
1 resolved the deep circuit split over the definition of an automatic telephone 
dialing system, or ATDS, in the Telephone Consumer Protection Act. 
 
After the Federal Communications Commission adopted expansive and often 
inconsistent approaches to what constitutes an ATDS in a series of rulings from 
2003 through 2015, certain courts followed suit. This landscape contributed to a 
wave of TCPA litigation. 
 
In certain jurisdictions, plaintiffs challenging live voice calls and text messages took 
for granted the TCPA's threshold statutory requirement, merely alleging the use of 
an ATDS in conclusory fashion. 
 
TCPA litigation has by and large not implicated the robocalls that underlie its 
purpose. Instead, cases have challenged important and wanted communications 
between legitimate businesses and their customers. 
 
Some companies have been compelled to settle matters or incur substantial 
defense costs to vindicate their practices, while others have suspended valuable 
customer communications programs altogether because of the litigation 
environment. The TCPA truly evolved into the poster child for lawsuit abuse.[2] 
 
The Supreme Court's ruling in Duguid provides much-needed clarity and closure on the ATDS definitional 
issue. It is an important step in realigning the TCPA with its intended purpose: to address spam 
telemarketing calls that, to quote former U.S. Sen. Fritz Hollings, D-S.C., "interrupt our dinner at 
night,"[3] where there is no connection between the caller and the intended recipient.[4] 
 
It also leaves the door open to the important and commonsense question raised by the Washington 
Legal Foundation in its amicus brief in support of Facebook: Is a text message even a call under the 
TCPA?[5] 
 
After the U.S. Court of Appeals for the D.C. Circuit determined that the FCC's interpretation of an ATDS 
in its July 2015 omnibus declaratory ruling and order was arbitrary and capricious, inconsistent with the 
statutory text, utterly unreasonable and incompatible with the TCPA's objectives, it remanded the issue 
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back to the FCC to provide further guidance.[6] 
 
But that guidance never issued. As a result, courts interpreted the term inconsistently and a circuit split 
formed and deepened, with the Ninth, Second and Sixth Circuits aligned on one side and the Third, 
Seventh (in an opinion by now-Justice Amy Coney Barrett) and Eleventh Circuits on the other.[7] 
 
An automatic telephone dialing system is defined in the TCPA as "equipment which has the capacity — 
(A) to store or produce telephone numbers to be called, using a random or sequential number 
generator, and (B) to dial such numbers."[8] 
 
While the statutory text is clear, the U.S. Court of Appeals for the Ninth Circuit in Duguid[9], following its 
2018 decision in Marks v. Crunch San Diego LLC,[10] held otherwise. It explained that "the statutory text 
is ambiguous on its face," and that "it is not susceptible to a straightforward interpretation based on the 
plain language alone."[11] 
 
Despite the statute's plain language, the Ninth Circuit determined that "using a random or sequential 
number generator" only modified "produce."[12] As a result, it held that equipment that merely stores 
telephone numbers — regardless of how they were generated — and dials them automatically 
constituted an ATDS.[13] In reaching this result, the Ninth Circuit ignored basic canons of statutory 
construction and essentially rewrote the provision. 
 
In Duguid, the Supreme Court unanimously rejected that interpretation. The court held that "using a 
random or sequential number generator" modifies both "store" and "produce."[14] The court's decision 
is grounded in both the TCPA's plain text and its context.[15] 
 
Justice Sonia Sotomayor, writing for the court, confirmed that "Congress' definition of an autodialer 
requires that in all cases, whether storing or producing numbers to be called, the equipment in question 
must use a random or sequential number generator."[16] 
 
The decision adheres to the statutory language and is consistent with Congress' narrow statutory design 
to address certain calls to randomly or sequentially generated phone numbers.[17] 
 
To accept the Ninth Circuit's expansive interpretation would, as the court aptly noted, "take a chainsaw 
to these nuanced problems when Congress meant to use a scalpel."[18] Following years of conflicting 
FCC orders and court decisions based on some purported ambiguity, the Supreme Court's decision 
followed and applied the statutory text. 
 
Many TCPA cases alleging the use of an ATDS in connection with live voice calls and text messages have 
been stayed pending the court's ruling. The court's resolution of the ATDS definitional issue should lead 
to the prompt dismissal of numerous cases in courts across the country. 
 
While some TCPA plaintiffs lawyers have declined to acknowledge the clarity and significance of the 
court's holding — for example, seeking to take a sentence in a footnote out of context — it should be 
only a matter of time until the district courts apply it and dismiss these claims. 
 
Perhaps anticipating this result, the plaintiffs bar has recently been focused on TCPA claims that allege 
prerecorded messages or artificial voice calls to cell phones and residential landlines without the 
requisite consent, and purported violations of the do-not-call regulations. The court's decision in Duguid 
leaves those aspects of the statutory and regulatory framework unaffected. 



 

 

 
As a result, there will likely be an uptick in these types of TCPA claims, as well as claims arising under 
state telemarketing laws that have been largely ignored in recent years in favor of the TCPA. There 
remains a pressing need for the FCC to implement a reassigned number database that was adopted in its 
second report and order[19] and is in the process of being developed.[20] 
 
Some plaintiffs lawyers have also shifted their focus away from the TCPA entirely in recent months, filing 
cases under consumer protection laws that, like the TCPA, include private rights of action and statutory 
damages provisions. 
 
For example, some of the most successful TCPA lawyers have refocused on claims under Illinois' 
Biometric Information Privacy Act that challenge employee biometric timekeeping systems, asset 
protection and security measures that employ fingerprint, palm print, or facial recognition technology, 
and health and wellness temperature checks using face scans, among other things. 
 
BIPA, like the TCPA, provides for a stringent consent framework and a robust statutory damages 
provision. Likewise, some courts' interpretation of BIPA has strayed from its intended purpose when 
passed in 2008. The courts and the Illinois Legislature have seemingly recognized this to be the case, and 
there will hopefully be clarity in the near term.[21] 
 
Other prolific TCPA lawyers have been actively soliciting plaintiffs for cases in Florida and California, 
challenging session replay technology on consumer-facing websites.[22] They mischaracterize website 
technology that is commonplace, expected and disclosed in privacy policies as surreptitious, spyware 
apparatus, and unlawful wiretapping or eavesdropping. 
 
Under their own theories, the websites of courts, regulators and even plaintiffs firms would be 
vulnerable. The claims are being brought primarily under the California Invasion of Privacy Act[23] and 
the Florida Security of Communications Act,[24] which, like the TCPA, provide for statutory damages. 
 
Ultimately, these cases appear to fundamentally misapprehend the nature and function of the relevant 
technology as well as the scope, language and purpose of CIPA and the FSCA. These cases should not 
gain traction. 
 
These examples highlight the continued efforts of the plaintiffs bar to apply old statutes in new ways 
that Congress and state legislatures never intended. The TCPA offered a road map. With the court's 
holding that Congress "did not define an autodialer as malleably as [Duguid] would have liked,"[25] this 
hopefully signals the end of the road for some TCPA claims. 
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